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The Essence of OBCR

OBCR challenges businesses and regulators to cooperate to achieve common purposes and outcomes. 

Thus, OBCR aims to incentivise people and organisations to engage more so as to agree their common purposes and objectives and to achieve their agreed common goals. it aims to combine multiple goals of business (commercial success and profit), governments, regulators and societies (economic growth and protection from harm) with acceptable risk. OBCR does this by enabling organisations to opt for basing their activities around demonstration that they can be trusted.[endnoteRef:1] [1:  O O’Neil, A Question of Trust (Cambridge University Press, 2002). Many other sources include N Luhmann, Trust and Power (John Wiley & Sons, 2018); BA Misztal, Trust in Modern Societies (Polity Press, 1996); AB Seligman, The Problem of Trust (Princeton University Press, 1997); P Sztompka, Trust. A Sociological Theory (Cambridge University Press, 1999).] 


Trustworthiness is built on demonstrating[endnoteRef:2] adequate and reliable evidence over time[endnoteRef:3] that people do the right thing, i.e. have competence, resource, ethical intentions and achieve desired outcomes rather than undesirable outcomes. The nature of the evidence can evolve over time, as maturity increases, thereby encouraging improvement by large and small businesses. The nature of the evidence may relate to intentions, competence, resources, honesty and so on but especially on behaviours, cultures and outcomes.[endnoteRef:4] An organisation should be able to demonstrate its trustworthiness essentially once, with evidence that is convincing to staff, suppliers, customers, investors and regulators, thereby delivering efficiency and consistency. Co-creation and cooperation involving all relevant stakeholders is the preferred mode for designing the system/rules, and then oversight of performance. [2:  LD Molm, N Takahashi and G Peterson, ‘Risk and Trust in Social Exchange: An Experimental Test of a Classical Proposition’ (2000) 105(5) American Journal of Sociology 1396-1427.]  [3:  O O’Neil, A Question of Trust (Cambridge University Press, 2002); O O’Neill, ‘Linking Trust to Trustworthiness’ (2018) 26(2) International Journal of Philosophical Studies 293.]  [4:  DH McKnight and NL Chervany, ‘Conceptualizing trust: A typology and e-commerce customer relationships model’, Proceedings of the 34th Hawaii International Conference on System Sciences (IEEE 2001); DH McKnight and NL Chervany, ‘What Trust Means in ECommerce Customer Relationships: An Interdisciplinary Conceptual Typology’ (2001) 6(2) International Journal of Electronic Commerce 35-59.] 


Alternatively, regulatees who opt not to use the ‘trust track’ can remain subject to traditional legal regimes and responses.


Stages of Creating OBCR

The basic stages in the development of the core elements to support OBCR are:

A. Agreeing amongst all stakeholders the purposes, intermediate strategic objectives, and outcomes that are desired (and not desired). Agreeing the evidence and metrics that should identify the desired and undesired outcomes. 

B. Actors producing evidence that they are trustworthy. Trust should be based on evidence produced by each actor that they can be trusted (to behave so as to achieve the right outcomes by doing the right thing). The evidence should distinguish those who can be trusted, and so should qualify for trust-based relationships. 

C. All stakeholders should be offered the opportunity to be involved in cooperatively achieving the agreed purposes, objectives and outcomes―i.e. to take responsibility for their actions in this delivery, and to be accountable for delivering the agreed outcomes. This accountability will be measured by metrics on whether the outcomes are achieved, and on improvements in performance in achieving them.

These stages need to be debated between stakeholders on a sector-by-sector basis. At the minimum, initiatives need to involve key regulatees and those responsible for regulation. Discussions will be necessary on identifying and prioritising purposes and outcomes, on what evidence can be produced and how convincing it is in demonstrating trustworthiness, and on improvements in performance and achieving outcomes. Some sectors will take longer to achieve cooperative maturity than others. 

Switching to OBCR will be hugely powerful if done holistically across a nation and all regulated sectors, delivering a consistent approach. A central governmental function should provide coordination, consistency, sharing of experience between different sectors, and oversight of progress. 


Optional Tracks

The system can be configured so as to provide different approaches, that differentiate between, for example:[endnoteRef:5]  [5:  Examples include the Ontario Operating Engineers regulatory Alternative Paths, see https://www.tssa.org/en/operating-engineers/resources/Application-for-the-Registration-of-a-Plant.pdf; and the ‘verified trust and accountability’ model of the Essential Services Commission of South Australia, see Inquiry into regulatory arrangements for small-scale water, sewerage and energy services Final Inquiry Report (Essential Services Commission of South Australia, 2021).] 


A. those who produce continuous convincing evidence that they can be trusted (who should benefit from appropriate advantages);
B. those who decline to do this but whose activities are regarded as legal as long as they comply adequately with the legal rules: they will be subject to traditional compliance, surveillance, inspection and enforcement regimes; 
C. those who produce modules of relevant evidence of competence, resources, intentions, trust, behaviours and outcomes, which might be building blocks towards category (a): this may be ‘regulatory light’ requirements for small businesses and start-ups.

The ideal is a ‘trustworthy track’, available for those who produce evidence that they can be trusted. Note that this applies to all stakeholders, certainly regulators and regulatees but also other stakeholders. The extent to which actors will be regarded as ‘satisfying’ a level of trust, and the associated criteria, or whether variations will be acceptable, will vary between sectors. Since regulators are themselves subject to trust requirements, criteria of trust applicable to all needs to be co-created and evaluated by acceptable stakeholder involvement. 

There is mounting evidence that higher levels of integrity are correlated with commercial success in many contexts[endnoteRef:6] and this is recognised by major investors.[endnoteRef:7] It is striking that ethical businesses find that internal organisational structures tend to be flat rather than hierarchical, and decisions are made by empowered staff, rather than by a limited number of managers.[endnoteRef:8] They achieve more when operating in an open, trusting and ethical environment of psychological safety.[endnoteRef:9] There is also recognition that the culture of an organisation has a powerful moderating (regulating) effect on behaviour and outcomes.[endnoteRef:10] [6:  M Jenkins, The relationship between business integrity and commercial success (Chr. Michelsen Institute, 2017); PM Nichols, ‘The Business Case for Complying with Bribery Laws’ (2012) 49(2) American Business Law Journal 325-368; The case for purpose-driven business (Regenerate, 2020), ch 3.]  [7:  Sustainable investing: resilience amid uncertainty (BlackRock, 2020).  ]  [8:  C Hodges and R Steinholtz, Ethical Business Practice and Regulation: A Behavioural and Values-Based Approach to Compliance and Enforcement (Hart, 2017), ch 9.]  [9:  AC Edmondson, The Fearless Organization (John Wiley & Sons, Inc., 2019).]  [10:  G Hofstede, Culture Consequences. Comparing Vales, Behaviors, Institutions, and Organizations Across nations (Sage, 2nd ed, 2001); A Arnaud and M Schmimke, ‘The ethical climate and context of organizations: A comprehensive model’ (2012) 23 Organizational Science 1767–1780; C Engel, ‘The Behaviour of Corporate Actors: How Much Can We Learn from the Experimental Literature?’ (2010) 6(4) Journal of Institutional Economics 445-475.] 



Rationale

OBCR is based on the idea that we achieve more when we cooperate. It is based on extensive research into human behaviour (psychology and in organisations), business management, and comparing different approaches to affecting the behaviour of individuals, groups and organisations. In particular, it builds on the findings that people who are intrinsically motivated to do the right thing tend to achieve far greater success than people whose activities are subject to external attempts at control. It also builds on recognition that organisations that have cultures that are open, ethical and psychologically safe tend to be more successful. Plus, it aims to engage all relevant stakeholders in agreeing common goals and their achievement.

OBCR aims to create a framework that supports cooperation rather than conflict in regulation. It builds on a great deal of psychology, developments in good corporate culture, research into the causes of disasters and into effective regulation and ‘enforcement’. By creating a cooperative relationship between businesses, regulators, government and citizens, the aim is to achieve the goals of all stakeholders. 

Much of the evidence of trustworthiness is already collected, but not necessarily deployed well. Much of it concerns technical systems and compliance, to which people have added evidence on behaviour and culture. Important developments can be built on in how good businesses operate, and their systems. By some co-creating a fresh approach, there should be no need to duplicate corporate and regulatory data, and there should be an overall reduction in requirements.  

OBCR continues evolution in the way many businesses manage themselves and do business, and the way many regulators approach regulation and enforcement. The concept of regulatory delivery challenges legislators and regulators to focus on whether the purposes and outcomes of regulation―from protection to prosperity―are actually being delivered.[endnoteRef:11] This is prompting some fundamental re-thinking in practices in business, markets and regulation. Behavioural psychology prompts thinking about the importance of organisational culture (how groups of people tend to behave) in achieving good outcomes and compliance. Culture―meaning ethical culture[endnoteRef:12]―has been recognised as fundamental from banking[endnoteRef:13] and corporations generally[endnoteRef:14] to achieving safety in any operating or manufacturing organisation.[endnoteRef:15] [11:  G Russell and C Hodges (eds), Regulatory Delivery (Hart, 2019).]  [12:  C Hodges and R Steinholtz, Ethical Business Practice and Regulation. A Behavioural and Values-Based Approach to Compliance and Enforcement (Hart, 2017).]  [13:  Banking Conduct and Culture. A Permanent Mindset Change (Group of Thirty, 2019).]  [14:  Corporate Governance and Business Integrity. A Stocktaking of Corporate Practices (OECD, 2015).]  [15:  AJ Stolzer, CD Halford and JJ Goglia (eds), Implementing Safety Management Systems in Aviation (Ashgate, 2011); The transformation to performance-based regulation (Civil Aviation Authority, 2014); F Yiannas, Food Safety Culture: Creating a Behavior-Based Food Safety Management System (Springer, 2008); J Reason, A Life in Error. From Little Slips to Big Disasters (Ashgate Publishing, 2013).] 



A Problem Solving Model

This integrated system involves identifying problems and solving them. In a cooperative regulatory model, every actor/stakeholder has a role, assumes responsibility for performance of that role, and is accountable for such performance and contribution to the core functions that are necessary for maintaining performance in achievement of the basic purposes and outcomes. The basic functions include problem identification and problem solving:[endnoteRef:16]  [16:   C Hodges, ‘Mass Collective Redress: Consumer ADR and Regulatory Techniques’ (2015) 23 European Review of Private Law 829-874; C Hodges, ‘Consumer ombudsmen: better regulation and dispute resolution’ (2015) 15(4) ERA Forum 593.] 







Establish clear purposes, outcomes, norms/rules
Support systems & culture to work well
Identify problems
Take action to prevent recurrence and repair damage
Monitor to decide if further change is needed
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This system is operated constantly, responding to fresh information. The system is operated by institutions and mechanisms that deliver effectively all of the functions. For example, the identification of problems will be achieved partly by open cultures that support information flow in an environment of psychological safety (and no blame) and by data collection and feedback mechanisms from operators (businesses) third party certification and accreditation, and user feedback (eg for consumers through Ombudsmen platforms). The operation of the system is, of course, predicated on the expectation that all actors will cooperate in achieving the purposes and outcomes based on commitment to the shared ethical values, and that evidence will differentiate those who do so from those who do not.


Advantages

The OBCR approach has the following advantages:

(a) offers stakeholders, especially regulatees, constructive involvement in making the rules (co-creation), identifying and fixing problems;
(b) is built on a foundation of trusted businesses, who produce a single set of evidence that they are trustworthy, which should be acceptable by staff, customers, investors, suppliers, regulators, communities); this will incentivise opportunity to build a reputation for trust; simplification of qualification for contacts and procurement; speedy identification of problems and cooperative response to fixing them (changes to improve performance and reduce risk, and making redress – largely avoids ‘enforcement’).
(c) has a major focus on the evidence of achieving the common outcomes and of behaving fairly and well;
(d) identifies and solves problems in a cooperative, supportive, ‘no blame’ environment;
(e) reserves traditional enforcement tools for those who do not cooperate ethically but behave criminally;
(f) provides significant opportunities for simplification, and integration of private management/assurance systems and public regulatory systems, eg in any manufacturing chain and food chain, reducing ‘red tape’; 
(g) provides significant economies and increased productivity (through simplification of objectives and strengthening internal motivation) under a trust-based system rather than rules-based one.
(h) frees minds to think about improvements and innovation. It costs little to implement – it’s just about doing things differently.

It is envisaged that a country that adopts the OBCR approach holistically will transform commercial and economic success for business, and make the jurisdiction highly attractive for investment and as a supportive global base. 

Involvement of all stakeholders in co-creation has the following advantages: 

· It builds ownership of the achievement of the purposes and outcomes and accountability for observance of the principles and rules on the part of those who have to apply them. It maximises individuals’ internal motivation for achieving them. This powerfully supports compliance and with innovation in performance.  
· It builds in the support of citizens, civil society and those who are the intended beneficiaries of the system. This facilitates both challenge and support for the outcomes and actions that follow. 
· It draws together the knowledge and expertise of all relevant parties, especially government, regulators, academia, business, intermediaries, not just in agreeing the desired outcomes but also in ways of achieving them. It captures ideas and overcomes silos, enabling the development of joined-up thinking. 
· It provides challenge to established thinking, which is necessary for testing and developing ideas. The tone of the discussion can be carefully moderated, within a culture of respect for the contributions of all stakeholders and mutual trust, so as to facilitate relevant debate but maintain joint cooperation and achievement of the core goals. 
· It should enable the identification of barriers and gaps that impede achievement of the purposes and outcomes.
· It bases behaviours, rules and cultures on principles that the society values and encourages debate and balance between potential conflicts in values, purposes and outcomes at an early stage, so as to provide clarity in implementation. 


Purposes, Outcomes and Cooperation

Both in business organisations and public regulatory systems, it is increasingly realised that more is achieved where everyone is aiming at the same shared objectives, has the same common purposes, and is making their own contribution to achieving the desired outcomes.[endnoteRef:17] This produces working together to achieve shared purposes and outcomes. It also means identifying and taking steps to avoid undesired outcomes.  [17:  CI Barnard, The Functions of the Executive (The President and Fellows of Harvard, 1938), 4; T Peters and RH Waterman Jr, In Search of Excellence: Lessons from America's Best-Run Companies (New York, Harper & Row, 1982); J Collins and JI Porras, Built to Last: Successful Habits of Visionary Companies (HarperCollins, 1994, 12ed 2005); M Tomassello, Why We Cooperate (MIT, 2009); LS Paine, Vale Shift. Why Companies Must Merge Social and Financial Imperatives to Achieve Superior Performance (McGraw-Hill, 2003).] 


The big shift comes in thinking of regulation in a new way, aligning regulatory protection and good business practice. The traditional idea has been that regulation is limiting, a barrier and something to be ‘enforced’. A fresh approach would build on best business practice – doing the right thing, widening objectives to encompass sustainability and stakeholder outcomes – to align the protection goals of regulation. It is implicit that businesses need to demonstrate that they achieve best practice.

This can mean that purposes and outcomes that might conflict need to be discussed and balanced. For example, producing profit, prosperity and growth can conflict with protecting society (including workers, customers, investors, communities and the environment) from harm. It is significant that the mantra of maximising shareholder value[endnoteRef:18] has given way to corporate social and environmental responsibilities, the UN’s Sustainable Development Goals,[endnoteRef:19] and business leaders’ adoption of a stakeholder model of corporations in 2019 by 181 CEOs of major U.S. corporations.[endnoteRef:20] Equally, some governments have required their regulators not just to ensure the goal of protection but also to take into account the objective of business growth in what they do.[endnoteRef:21]  [18:  M Friedman, Capitalism and Freedom (University of Chicago Press, 1962); M Friedman, ‘Editorial, The Social Responsibility of Business is to Increase its Profits’ New York Times, Sept. 13, 1970, at SM17. See also FH Easterbrook and DR Fischel, The Economic Structure of Corporate Law (1991); W Lazonick and M O’Sullivan, ‘Maximising shareholder value: a new ideology for corporate governance’ (2000) 29 Economy and Society 1, 15-16; K Williams, ‘From shareholder value to present-day capitalism’ (2000) 29 Economy and Society 1.]  [19:  Guide to Corporate Sustainability: Shaping a Sustainable Future (United Nations Global Compact) (United Nations, 2015), http://sustainabledevelopment.un.org/]  [20:  Statement on the Purpose of a Corporation (U.S. Business Roundtable, 2019) at www.opportunity.businessroundtable.org/wp-content/uploads/2019/09/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures-1.pdf]  [21:  Regulators' Code (Department for Business, Innovation & Skills, Better Regulation Delivery Office, 2014).] 


The core idea is to get all relevant parties together to work out not just what needs to be done but also what needs to be achieved and how to do it. Introducing the focus on purposes and outcomes from the start, and continuing the focus on achievement and delivery, will accelerate the outcomes. 


Contrast with a Traditional Authoritarian Model

A vertical, authoritarian, ‘command-and-control’ model, in which the basic techniques are to identify non-compliance with rules and then enforce the rules by imposing sanctions, on the theory that that will incentivise people to comply or deter people from not complying. This is essentially an authoritarian, rule-based, linear progression: 

Rule → identify breach of rule → enforce rule, impose sanction → assume compliance (deterrence)

Yet scientific research has shown that:
(a) There are many reasons why people break rules, ranging across a spectrum from the dishonest/criminal, through the well-intentioned but distracted, incompetent, lack of resource, or just an accident. 
(b) The theory of deterrence has little impact in avoiding errors, or reducing future risk.
(c) There are many other and better ways of avoiding errors and reducing future risk. 
(d) Good people will usually respond if they are supported to focus on improving their competence, performance awareness, and so on.
(e) There is much psychology (supporting rather than undermining people’s intrinsic motivation) and research on how ‘enforcement’ works (or doesn’t) that addresses this.

The rule/breach/sanction approach is based on getting people to comply with a rule, rather than aiming to improving their performance, whether up to a required standard or above it. Hence 
· high-risk safety regulators (eg CAA) operate Performance-Based Regulation, aimed at constant vigilance and improvement; 
· other effective regulators (eg OPSS) talk about identifying the right ‘intervention choice’, in which traditional enforcement tools are only one (extreme) option.

The shift is from a rule-breach-enforcement mode to values-objective-outcomes-data-feedback-fixing problems-improving performance. So what is needed is a system that:
1. identifies where people need improved competence, resource, focussing, and 
2. provides the right support, reserving protective enforcement as a last or urgent resort, but
3. maintains protection of society and markets by using hard enforcement measures on those who choose deliberately to break the rules and harm others. This requires segmentation of people/organisations, based on the extent to which their intentions are ethical, and their demonstrated competence.

This can be done like this:

(a) Helpful rules that support good performance: the principles of good practice in a code of ethical practice, and technical rules, mainly in guidance/standards (regularly updated); legally enforceable rules triggering right to intervene and especially formal enforcement should be designed to be activated as a long-stop to protect against really unacceptable behaviour.

(b) A commitment by traders and regulators (and others like assurance bodies or regional hubs) to observe the ethical and technical rules. the basis on which people engage should be agreed and should conform to society’s values and norms, i.e. ethical values. Codes of ethical practice will be central documents.

(c) A data system that identifies performance, problems and risks. The data can be contributed by traders from their trust/technical sources, from feedback by certification & assurance audits and inspections, from customers and suppliers (eg complaints), or anything else. It will identify both generic issues and issues with specific traders. A sectoral Ombudsman is a good host for this portal and database. 

(d) A feedback system that identifies actual levels of performance, including comparisons with market average (eg the Drinking Water Inspectorate’s risk and issue system). Traders would be given their own aggregated data and anonymised comparative performance data. Regulators would have more specific access. This allows traders to institute their own action to improve performance. Platforms operated by Ombudsmen will be particularly effective here.

(e) A support and intervention system that provides targeted support or intervention, and if necessary formal enforcement. this can be organised on a national basis in some sectors, but often will be an integrated regional Authority/Business Hub/Chamber of Commerce. The possibility of enforcement will be necessary but will be a backstop in many sectors, whereas most actors will be supported in improving their performance. This will rely on an ecosystem of information, advice, training, support and intervention. 


Some Successful Examples of Elements of OBCR

Some regulators have proved that the ‘trust approach’ works holistically right across a sector, eg aviation safety. Huge opportunities if this were expanded generally in business, and in the NHS & social care, property, teaching etc.

In the past 40 years, especially since the UK 2005 Hampton Report, the general direction of regulation and enforcement has been to be more engaged and supportive, and less authoritarian and enforcement-led. The Primary Authority scheme is a good example of effective cooperation between businesses and Local Authorities. Some regulators have shifted their approaches significantly, but could go further (with great success) if they were encouraged and able to. 

There is increasing recognition that (ethical) organisational culture is critical: in the past decade, organisational culture has been viewed as essential in good business practice, financial services, Corporate Governance Codes, and compliance systems. As with much performance/compliance evidence, that on culture is internal to an organisation and there should be no need to duplicate with external/regulatory requirements. Codes are increasingly being used in many sectors, and are increasingly including requirements for ethical practice. 

There are various successful examples of co-creation involving all stakeholders: Ontario’s heating & operating engineers (with a facilitator); Ofcom’s revision of the Broadcasting Code; Independent Spectrum Broker for revising bandwidth allocations; WICS Scottish Water price-setting procedure. The South Australia energy/water regulator (ESCOSA) has created an OBCR-inspired ‘reg light’ track for SMEs, based on limited requirements, evidence of trust, and cooperative support.

Many people are thinking about digitisation and use of data: this focuses minds on the type of data that is relevant for management, performance, reputation, and achieving outcomes. The UK Drinking Water Inspector uses data imaginatively to demonstrate to water companies comparative risk and compliance: the HSE and others are investigating combining multiple data sources. A new data approach opens major opportunities for reducing ‘red tape’ bureaucracy.
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